Insight

The UK’s counterfeit conundrum
London, 6th July, and the first IP
Crime Congress comes to an
end. Meeting up in the UK capital
have been representatives from
government, law enforcement and
business to discuss the evergrowing threat of counterfeiting
and piracy.
Over the two days it has
become apparent that a lot more
work needs to be done to ensure
that a common approach is
developed. IP owners want the
police and other enforcement
authorities to take more action;
these in turn explain that often

they feel they do not get enough
information from the owners to
justify the expenditure of significant
resources; while everyone learns
that it is no good thinking of the
government as a single entity.
The Department of Trade and
Industry, which has the UK
Patent Office under its umbrella,
is keen to ensure that IP owners
get the infrastructure they need
in order to exploit their rights to
maximum effect. But the view
from the Home Office, which
funds police forces in the UK, is
slightly different.

While not disputing that IP
crime is a problem, officials say
they have yet to be convinced that
the statistics relating to losses
presented by industry
organisations can stand up to
proper scrutiny. Is it really the
case, they ask, that anyone
buying a counterfeit copy of a
watch that normally retails for well
over £1,000 would buy the real
thing if the counterfeit were not
available? Is it right that losses
should be extrapolated in this
way? If so, where is the evidence?
In an environment where money is

not unlimited, resources are
allocated according to need. Are
the needs of IP owners really as
great as they say?
London, 7th July, and four
bombs explode on the city’s
underground and bus system.
Scores are killed, hundreds
injured. All of a sudden, fighting
the threat of terrorism at home
becomes the number one policing
priority in the UK. For IP owners,
the already difficult job of
persuading the authorities to take
their problems seriously has just
got a whole lot harder.
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founder Jerry Yang in early
September. “I don’t like the
outcome of what happens with
these things. But we have to follow
the law.”
No doubt Microsoft does not
like the fact that it feels obliged to
place restrictions on the words
those living in China can put into
blogs, while it must have been
painful for Google to make the
decision to omit certain sites that
are unacceptable to the Chinese
authorities from its search engine
in the country. Likewise poor old
Cisco can hardly be blamed for
the fact that the Chinese
government is thought by some to
use the company’s technology to
censor the internet. Still, they and
others can console themselves
that in facing up to these difficult
situations they have not put at
risk any of the significant
investments they have made in
the People’s Republic, or the
potentially huge revenue streams
that these may generate.
But while no-one could accuse
any Western technology company
of encouraging repression in China,
some of them at least do not give
the impression of doing much to
prevent it from happening either:
it’s just a little bit too easy to close
eyes, put fingers in ears and ignore
the realities of operating in what
remains, for all recent reforms, a

totalitarian state.
The pragmatic attitude is
probably to say: “Well, what could
they do?” Companies are above
politics and have an obligation only
to ensure they are working in
accordance with the laws of the
countries where they operate.
Indeed, by engaging with China and
offering a window to the wider
world, aren’t foreign businesses
offering the Chinese people a way
out of the closed society they lived
in until not so long ago?
Superficially, these are reasonable
arguments but for technology
companies that rightly value their
IP as a major corporate asset,
there is surely more to it than that.
Without doubt, current
experience and history show that
intellectual property can only truly
flourish in countries where
individuals are free to ask
questions, demand answers and
pursue their interests without any
hindrance. It is no coincidence, for
example, that much of the world’s
most valuable intellectual property
is created in the US, Europe and
Japan. Not only do democracies
ensure an environment within
which the thought processes that
underpin all IP can thrive, they are
also the best guarantee of the rule
of law so essential to the creation
and exploitation of rights.
Though major problems clearly

remain, China has undoubtedly
made huge strides towards the
forging of an effective IP regime
over the last 20 years. However,
until the state stops wishing to
control what its citizens think and
do, what chance is there for a truly
independent judiciary, impartial
police force and disinterested
national and local administrative
system? All of them, though, are
absolute pre-requisites if Western
IP owners in China are ever going
to enjoy the security and certainty
they get back home.
Technology companies may
feel they are not able to do that
much in the face of laws in China
that require them to co-operate in
the suppression of Chinese
citizens. However, they should not
go any further than they
absolutely have to, and they
should surely make it clear that
they are not happy in co-operating
by actively seeking to persuade
the Chinese to change policies in
the same way as they seek to
influence the development of the
IP infrastructure in the country.
Because the fact is that as long
as the Chinese government
continues to restrict the rights of
its people, IP owners will not get
the protection and transparency
they crave in what is going to be
one of the powerhouses of the
21st century.

across when it comes to
commenting on the way in which
the Chinese government uses
technology to keep tabs on its own
people. While there is no
suggestion of any collusion
between technology companies
and the Chinese authorities in the
suppression of the country’s
citizens, there is a disturbing lack
of reluctance among some at least
to fulfil legal obligations that would
be unthinkable in other parts of
the world.
Take the case of journalist Shi
Tao who was accused of leaking
state secrets and jailed for 10
years in early 2005 for sending
foreign-based websites a warning
from censorship authorities about
reporting the 15th anniversary of
the Tiananmen Square massacre.
Shi sent his correspondence from
a Yahoo! email address and was
traced after the company gave the
Chinese authorities details about
his account.
“To be doing business in China
we have to comply with local law.
We don’t know what they want the
information for, we’re not told what
they look for. If they give us the
proper documentation and court
orders, we give them things that
satisfy both our privacy policy and
the local rules,” said Yahoo! co-
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