Debating the tipping point
The fifth IP Business Congress was the biggest yet. Held in Cascais, Portugal, it featured a world-class roster of
speakers joined by delegates from industry, finance, government and the law. The event took place after a year in
which patents were at the centre of some major high-profile deals and, as a result, were attracting C-suite and
investor attention like never before
By Jack Ellis and Joff Wild
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Portugal’s picturesque Estorial Coast may
seem a world away from thrusting global IP
hubs. But for three days this June, the
seaside town of Cascais, near Lisbon,
became the epicentre of the IP world as over
500 leading strategists – including chief IP
officers (CIPOs), service providers, heads of
patent and trademark offices, and
representatives from government, finance
and economics – arrived for the IP Business
Congress (IPBC) 2012. It was not just the
location that made this year’s IPBC stand
out. At previous events, one overriding
question has dominated the agenda: when
will people outside the IP bubble begin to
fully appreciate its value? This year, it was
clear to all that the game had changed.
A very good year
In the second half of 2011 and the first half
of this year, a series of multibillion-dollar
transactions woke up boardrooms and
investors to the value creation potential of
intellectual property. These days, it is
unusual to pick up the Financial Times or
the Wall Street Journal and not read a story
on some IP-related matter or another.
The auction of Nortel Network’s patent
assets, which were snapped up from the
bankrupt telecoms outfit by a consortium
including Apple, Ericsson, Microsoft,
Research In Motion (RIM) and Sony for a
sweet US$4.5 billion, generated the most
striking headlines of the last year. This
acquisition was followed up by Google’s
purchase of Motorola Mobility and its
17,000-plus patent portfolio for US$12.5
billion. More recently, intervention by
activist shareholders helped to force AOL’s
US$1.056 billion sale of 900 of its patents
to Microsoft; while in May Intel splashed
out US$375 million to acquire around 1,700
patents from InterDigital.

Other big deals have been done, while
more have been mooted. What was once
hidden has now comprehensively emerged
as an asset class. As Ericsson’s chief IP
officer (CIPO) Kasim Alfalahi said at the
annual meeting of LES USA and Canada last
October: there was BN (Before Nortel); now
we are in the AN - After Nortel - age. And
everything has changed. Indeed, Alfalahi
himself can tell you by how much. In
January he stopped reporting to Ericsson’s
chief technology officer; instead, his new
line manager became the company’s
president and CEO, Hans Vestberg.
Ericsson, Vestberg had previously stated, is
going to be doing a lot more patent
monetisation in the future. Alfalahi was one
of the speakers in Portugal.
The past year also saw the initial public
offering of defensive patent aggregator RPX,
which raised around US$160 million when
it floated on NASDAQ. Also traded on
NASDAQ, non-practising entity (NPE)
Acacia Research reached a market
capitalisation of almost US$2 billion in the
first quarter of 2012. As you would expect,
these developments grabbed the attention
of investors.
Michael Rapp, chairman of investment
banking firm Broadband Capital
Management, sat on the panel for the
IPBC’s second plenary session. Entitled
“Outside looking in”, it shone a light of the
perspective of executives, investors and
other strangers to the world of intellectual
property who have recognised its value and
now want in. Rapp has set up Committed
Capital Acquisition, a publicly traded
company which currently has cash as its
only asset. He has a clear idea of where he
wants to invest that cash – and that is what
brought him to the IPBC. “We think there is
a great opportunity to create an IP pure-play
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OHIM president António Campinos makes a
point as the USPTO’s director David Kappos
listens on
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The “Outside Looking In” plenary, Ben Wolff of
Pendrell Corporation (left) in discussion with Ross
Morgan of CompactGTL (centre) and Michael
Rapp of Committed Capital Acquisition (right)

and take it public,” he said. “I’m seeking a
quality team that public market investors
will embrace out of the gate. I’m finding it
difficult, but I’m still looking.”
The continued evolution of the NPE is
another development often cited as
indicative of a tipping point. “If IP is an
asset class, then NPEs are a necessary
vehicle,” said David Brown, head of the IP
Solutions business at Thomson Reuters. He
also noted how many small and mediumsized enterprises (SMEs) are increasingly
adopting the offensive assertion tactics
traditionally associated with NPEs.
David Kappos, director of the US Patent
and Trademark Office (USPTO), was
another to highlight the role that NPEs can
play in the IP ecosphere, pointing out that
they are a necessary feature of the
intangible asset marketplace. “They are
neither good nor bad,” he explained. “NPEs
are a market clearing mechanism.” By taking
on the assets of distressed companies or
SMEs for which enforcement costs are just
too great, NPEs serve a key purpose. “Small
to medium enterprises are relying on the
only thing that can protect them from
oblivion – and that happens to be an IP
position,” he said.
Legal developments
Speaking at the “Investing in IP” breakout,
held on the afternoon of Monday 25th June,
Michael Cannata, managing director of
Patent Monetization Inc, gave an interesting
take on an event that he suggested may have
pushed intellectual property to the tipping
point.
Just a few weeks before the Nortel
auction, the US Supreme Court handed
down its decision in Microsoft v i4i. In this
case, Microsoft had argued that the
necessary standard for invalidating a patent
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should be lowered, by basing the grounds
for invalidation on a “preponderance of
evidence”. The Supreme Court, however,
decided that the existing “clear and
convincing” requirement should stand.
Had Microsoft’s suggestion been
accepted, Cannata argued, the
“preponderance” standard would effectively
have made it easier to invalidate a patent,
thus driving down values. “If the Supreme
Court had ruled in favour of Microsoft, the
Nortel patents wouldn’t have got as much
money as they did,” Cannata said. “And I
think that this year’s IPBC would have been
very different, as patents would have lost a
lot of their value.”
Speaking the same language
After witnessing the high-value
transactions of the last 12 months, investors
and shareholders want hard data on
intangibles. This means that the need for
accurate and relevant IP valuation
techniques is more urgent than ever. While
any standardised valuation method for
intellectual property remains elusive, it is at
least a positive development that investors
and senior executives are beginning to ask
the right questions, rather than saying
nothing at all.
John Veschi, chief executive at Rockstar
Consortium and former CIPO at its
precursor Nortel, offered an alimentary
allegory for the shifting corporate attitude.
“It’s a change from crème brulée to
cabernet,” he explained. IP strategy used to
be an afterthought, just like dessert, Veschi
stated. “The question used to be, ‘We’re full
- do we have enough room for IP?’ But now,
companies are looking at IP before they’ve
even ordered the meal – in fact, they’re
picking something that will complement
their overall business strategy.” And in the
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Gaming the future
On the afternoon of 24th June, just before
the official start of the IPBC, a session of
innovation games moderated by Luke
Hohmann of the Innovation Games
Company was held at the Miragem Hotel,
the conference venue.
Innovation games are a collection of
serious games, devised by Hohmann, that
help organisations to solve complex
problems, understand customer and
stakeholder needs, and drive innovative
thinking through collaborative play. They are
based on research in cognitive psychology
and organisational behaviour, and have been
played at the IPBC every year since 2009.
This year’s session brought together a
group of senior managers inside IP-owning
companies and a variety of service
providers and other intermediaries. Their
task was to explore the ways in which the
IP transactions market has developed, how
it will continue to develop and the
consequences of this for both large
companies and SMEs. It was a fascinating
three and a half hours, during which a highly
engaged set of participants exchanged
views and had many lively debates.
Following is an edit of Hohmann’s
summary of what happened:
The 2012 games produced contentious and
heated debates among the participants,
especially when the discussion addressed
the role of patents in technology start-ups.
The common thread that united everyone
was the need for an intentional choice for
managing IP and patents. However, when
discussing specific options, significant
differences of opinions emerged.
While the majority of participants
expressed continued support and optimism
for start-up inventors, Gillian McColgan,
CTO of Rockstar Consortium, presented a
radically different, and somewhat
pessimistic, perspective. “Patents that read
only on your own stuff [inventions] are the
worst portfolio you can have,” she said.
McColgan recommended that technology
start-ups should first identify which large
patent holders might target them and then
direct their invention and subsequent patent
efforts into developing offensive patents
against these large entities. Others noted
that while this might sound good, it was
ultimately an impractical strategy, as true
start-ups are focused on their existence

instead of developing an IP arsenal.
McColgan also provided an alternative
strategy, in that she recommended that
technology start-ups simply “do nothing”. In
this strategy, embodied by companies such
as Google and Facebook, start-ups should
defer patenting as long as possible, and
instead buy the patents they need once they
become successful. Brian Hinman of
InterDigital pointed out that this strategy
was not without its own risks, and cited the
US$150 million in licensing fees that IBM
extracted from Amazon during its early
growth. Other participants commented on
the lawsuits facing Nest as an example of
entering a market with insufficient IP.
Additional insights generated during the
session included the following:
•
Although the evidence is growing that
senior leaders understand and
effectively manage IP, the participants
felt that improvement is needed.
Specifically, as IP complexity continues
to increase, senior leaders must work
even harder to develop effective IP
strategy.
•
Large corporations need to marry their
corporate planning strategies with their
IP strategies. For example, one group of
chief IP officers (CIPOs) predicted that
the movement to the cloud will generate
a new wave of IP lawsuits related to
cloud technologies.
•
The rapidly changing IP marketplace
means that CIPOs must have greater
insight into the IP assets they control.
Specifically, it is no longer enough to
know that you have “some patents
covering a technology”. In the emerging
IP marketplace, and especially in light of
activist shareholders, CIPOs must be
able to keep track of every patent (no
more “Rembrandts in the Attic”).
•
As in prior years, the concept of IP and
patent valuations was a hot topic.
However, this year’s participants were
the first to suggest that visible
transactions may not be a useful tool to
use in drawing more general
conclusions for the overall market.
•
While the relationships between the
entities within the IP marketplace are
very complex, akin to a multidimensional cats cradle, they are meta
stable in that the IP marketplace has
proven it can dynamically adjust to
1. The participants (from left to right): Jon Calvert,
Ben Goodger, Cynthia Murphy, Peter Berg
(partially obscured), Gillian McColgan, Gerard
Pannekoek, Steven Steger, Joe Sommer,
Samantha Funnell, Raymond Hegarty, Charlie
Chapman, Jackie Maguire, Steve Suer, Ruud
Peters, Malcolm Meeks, Mike McLean, Brian
Hinman, Jason Kenagy, Marnie Williams, John
Squires, Julia Elvidge, Luke Hohmann, Myron
Kassaraba, Béatrix de Russé
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changes and transactions.
While NPEs have generated recent
negative press, they have also
generated positive awareness of the
importance of IP, and are increasing the
visibility of transactions and creating a
more liquid market. This liquidity is
important to growing the overall
industry.
Patent trolls are motivating operating
companies to become operating trolls. It
is not clear whether this trend is a longterm one or a near-term reaction to
certain marketplace events.
We may see the emergence of a new
kind of investor: one that is capable of
rapidly acquiring or pooling a large
number of patents in a suddenly
distressed industry. The example cited
was clean tech/solar.
There is widespread disagreement on
how early stage investors (angels and
VCs) view patents and IP strategy. Some
CIPOs and service providers claimed
that VCs care about this a great deal,
while others claimed that patents are
not a factor. Even after allowing for the
natural differences that exist regarding
the importance of IP within different
problem domains (eg, consumer
technology and life sciences as
extremes), there appears to be no
strong agreement on how early stage
investors view, or should view, patents.

Our thanks to each and every participant in
the session: Peter Berg, Tetrapak; Jon
Calvert, Clearview IP; Charlie Chapman,
Hewlett-Packard; Leah Christofordidis, Red
Chalk; Julia Elvidge, Chipworks; Scott
Frank, AT&T; Samantha Funnell, ARM; Ben
Goodger, Edwards Wildman; Raymond
Hegarty, Intellectual Ventures; Brian
Hinman, InterDigital; Myron Kassaraba,
Pluritas; Jason Kenagy, Qualcomm; Jackie
Maguire, Coller IP; Gillian McColgan,
Rockstar Consortium Inc; Mike McLean,
UBM TechInsights; Malcolm Meeks,
Infineon; Cynthia Murphy, Thomson
Reuters; Gerard Pannekoek. IPXI; Ruud
Peters, Philips; Béatrix de Russé,
Technicolor; Joe Sommer, AT&T; John
Squires, Perkins Coie; Steve Steger, Global
IP Law Group; Steve Suer, Ablett &
Stebbing; Marnie Williams, Unitised
Building Pty Ltd
2. Joe Sommers of AT&T helping to build the IP
strategy spider’s web
3. Malcolm Meeks of Infineon discusses recent IPbased deals with Myron Kassaraba of Pluritas
4. Peter Berg of Tetra Pak makes a point to Steve
Suer of Ablett & Stebbing
5. Julia Elvidge of Chipworks focusing on innovation
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case of Nortel, as Veschi pointed out, the
wine turned out to be much more
expensive than the food. While the
Canadian company’s operating
businesses were sold for around US$3
billion, its patents made the same plus
half as much again.
Kappos believes that many of the
transactions we have seen recently are
symptomatic of a longstanding dilemma in
the IP world – the tension between
fundamental and follow-on innovators.
The former tend to focus strongly on R&D
and the invention of disruptive
innovations; while the latter focus on
offerings to the consumer market by using
their resources to emulate, adapt and build
upon those disruptions. “This is a movie
we’ve all seen before,” he said. “It’s the
story of the tension between those who
create innovations and those who want to
use those innovations.”
Ruud Peters, chief IP officer at Philips,
also thinks that the large-scale IP events
of the past year can be put down to this
tension. “The smartphone wars are being
fought between followers in the market,”
he suggested, speaking at the second day’s
plenary on the future of large IP
acquisitions. “Companies [like Nortel]
created the mobile industry, but could not
meet the competition. They were pushed
out by the companies that came into the
market next – Apple, Samsung, and so on
– which had better investment and
smarter products.”
Peter Holden, head of IP investment at
Coller Capital, explained why he believes
that Wall Street’s experience of working
with various other asset classes means
that it is well positioned to get involved in
intellectual property, though the legal and
technical intricacies of IP assets will
necessitate the use of specialist advisers.
“These investors are very smart people
who are used to handling highly complex
assets and transactions, and creating
accurate forecasts and projections of
returns,” he stated. “Ultimately, though, it
will get down to the esoteric side of IP
that most people just can’t understand –
but there are lots of great advisers out
there who can help them. What really
matters is the cash flows and the prices
you are getting from selling these entities
– and the investment community
certainly does understand that. They know
how to price businesses.”
Looking forward
Though in agreement that IP strategy is
evolving, Peters is unconvinced of the

1,001 ways to realise value
A breakout session on the first day of the
IPBC focused on different opportunities for
investing in IP. Michael Cannata, managing
director of Patent Monetization Inc,
highlighted a number of potential
investment vehicles, including third-party
litigation financing, patent brokerage and
royalty securitisation. He also dissected the
increasingly diverse patent aggregation
sector. Accretion of patents for litigation
(eg, Acacia Research, Round Rock),
freedom to operate through licensing (eg,
Rockstar) or sale (eg, Coller IP) and
litigation avoidance (eg, Allied Security
Trust, RPX) were just some of the models
discussed. Other investment options are
presented by former operating companies
that have reinvented themselves as NPEs
(eg, MOSAID, WiLAN); patent-centric
publicly traded companies (eg, Rambus,
Tessera); and single-purpose companies
enforcing their rights in particular
technologies (eg, ParkerVision, VirnetX).
Vincent Pluvinage, formerly of
Intellectual Ventures and now managing
partner at Invention Capital Partners (ICP),
highlighted several novel ways in which his
firm has helped IP owners and investors to
leverage their intangibles. For instance, ICP
assisted small enterprise Magnolia
Broadband in the sale of its patent portfolio

to Google. While the search giant acquired
the patent assets, the rights to the
technology that those patents covered
remained with Magnolia. The money reaped
from the patent sale is now being used to
fund a restructuring of the SME; while the
curiosity generated by the Google purchase
has driven buyer interest in Magnolia’s
technology assets.
In another example, Pluvinage explained
how his firm worked with EarLens, a
company that has developed hearing aid
technology, to divide its business into an
operating company and a patent holding
company, allowing for optimal financing of
EarLens’ IP portfolio and product
development.
Even though big-ticket transactions
have dominated headlines in the past year,
there are plenty of options for IP investment
beyond the simple buying and selling of
patents. Licensing can offer continuing
revenue streams that one-off trades cannot.
And, as Pluvinage reminded delegates,
patents are not the only intellectual asset
with monetisation potential. “Patent
infringement is not always required for big
money,” he said. By understanding their
companies’ other intangibles, such as
know-how and reputation, IP owners can
create even more value.

prospect of multiple large-scale patent
trades in the future. “Not everyone has
billions to spend, and most of these huge
transactions have related to assets in one
area of technology,” he said. “I think there
will be a gradual increase in transactional
activity and IP will be considered at a
higher level in corporate strategic terms;
but this trend of big deals will die out.”
Holden tipped Nokia and RIM to
feature in the next major transactional
events. However, he also thinks that there
is plenty of room for major acquisitions
and divestments outside the wireless
device ecosystem. “The deal flow we’re
seeing is sustainable,” he said. “Aside from
Long Term Evolution in wireless telecoms,
we’re seeing interest in portfolios relating
to medtech, social networking, mobile
payments and others. We’re seeing a lot of
market pull from many sectors, and from
new buyers in Asia.”
Confirming that there is more to the
patent marketplace than telecoms, Acacia
CEO Paul Ryan stated that medtech is an
area that is now attracting his firm’s
interest. Acacia has been active in the sector
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Saluting the all-time IP heroes
During the evening of 25th June, over 400
IPBC delegates and guests attended the IP
Hall of Fame Gala Dinner at the worldfamous Estoril Casino. They were there to
salute the achievements of pioneering men
and women whose work has advanced the
cause of intellectual property around the
world – and in particular, the six individuals
chosen for induction in 2012.
Inductees into the IP Hall of Fame for
2012 were selected by the IP Hall of Fame
Academy from nominations submitted by
the global IP community. Having reviewed
the extensive document containing the
names and details of all nominees, the
academy selected six individuals for
induction: Béatrix de Russé, head of IP and
licensing at Technicolor; Q Todd Dickinson,
the executive director of the American
Intellectual Property Law Association; Alan

Drewsen, executive director of the
International Trademark Association; David
Kappos, the under secretary of commerce
for intellectual property and director of the
US Patent and Trademark Office; J Thomas
McCarthy, author of McCarthy on
Trademarks and Unfair Competition; and
Marybeth Peters, the US register of
copyrights from 1994 until 2010.
Following a four-course meal, the three
inductees present at the dinner – de Russé,
Dickinson and Kappos – were presented
with their induction certificates by Dave
Brown, president of the IP Solitions
business of Thomson Reuters, the platinum
sponsors of the IPBC, and saluted by all
those in attendance. The evening finished
with a standing ovation at the end of a
mesmerising performance from leading
Portuguese fado singer Carminho.

4

1. Talking turkey at the outdoor reception before
the dinner
2. The 2012 inductees who received their
certificates in Estoril (from left to right): David
Kappos, Béatrix de Russé and Todd Dickinson
3. Dave Brown, president of the IP Solutions
business of IPBC platinum sponsors Thomson
Reuters, welcomes guests to the dinner
4. Carminho
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1. Networking during a morning coffee break
2. Listening intently at one of the plenaries
3. Debating the future of large IP acquisitions
4. Vincent Pluvinage of Invention Capital Partners
observes that there is more to IP value than patents
5. David Descoteaux of Lazard explains why IP
has now emerged as a distinct asset class
6. Rockstar Consortium CEO John Veschi talking
cabernet and crème brulee
7. Vinod Kumar of MOSAID and Michael
Cannata of Patent Monetization Inc taking part in
the Investing in IP breakout
8. Sharing a joke at the opening drinks reception
9. At the opening reception the recipient of
Portugal's 500,000th trademark was handed a
special commemorative trophy by Maria Leonor
Trindade, president of the country's IP Office
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for about 18 months, he said, and sees
considerable opportunities there because of
the potential to achieve high royalty rates.
The firm has put a team together to cover
medtech and has already acquired a number
of portfolios. Ryan also said that he believes
there is potential in industrial patents.
As a managing director at Lazard, David
Descoteaux has been involved in several of
the large patent transactions of the last year.
Speaking at the final plenary on IP
acquisitions, he ventured that patent
assets have unique qualities that make them
conducive to certain types of purchasing
arrangement. “Because the asset is
divisible, it lends itself well to buying
consortia,” he explained.
Descoteaux agrees that many of the
current super-transactions can be ascribed
to a deviation between patent coverage and
profitability. “On the one hand, you have
historical companies with extensive patent
portfolios; and on the other, you have
patent-light new entrants,” he said. He
believes that there is more to come in
terms of large-scale transactions – partly
due to the sheer number of patent
applications and litigations, but also as the
interest of investors continues to grow.
“There’s just so much money on the table,
and there’s greater liquidity. Broadly, I
think of it as institutionalisation of the
patent market,” Descoteaux said. However,
he also put developments into some kind
of perspective when he stated that while
he had no doubt that IP has emerged as an
asset class, and one that is now firmly on
the radar screens of Wall Street investors
and the C-suites of publicly quoted
companies, relative to the overall amount
of M&A work that is done the IP
transactions market is very small and will
continue to be so.
Ryan had a few forecasts of his own on
the direction that the patent market is
headed. “Companies can no longer be lazy
about their IP,” he said. “At this point in
time, they generally have three options:
build an internal function to license their
patents, outsource licensing or sell their
assets.” Due to the immaturity of the
market, Ryan believes that IP owners will
pick the simplest route first. They will sell
their patents in exchange for a one-time
cash return, flooding the marketplace
even further with assets. “There will be a
tremendous supply of IP over the
coming years that is going to overwhelm
demand,” he predicted.
Despite this, Brian Hinman, vice
president of IP and licensing at
InterDigital, said that there was a

Dealing with the backlash
Just as enterprises and investors have
begun to realise the true potential of
intellectual property, a wave of anti-IP
sentiment has also been unleashed. The
same events generating investor interest –
high-value transactions, high-stakes
litigation and fundamental legal reforms –
have attracted the ire of certain sections of
society that regard intellectual property as
the exclusive preserve of the world’s richest,
most powerful corporations, and something
that is eroding their civil liberties. The recent
failure of the PROTECT IP Act and the Stop
Online Piracy Act in the United States, as
well as the Anti-counterfeiting Trade
Agreement in Europe, is testament to this
new scepticism.
In the opening plenary of the IPBC,
António Campinos, president of the Office of
Harmonisation for the Internal Market (OHIM)
– the EU agency responsible for the issuance
of Community trademark and design rights –
flagged up the IP backlash, pointing to the
electoral successes of anti-IP Pirate parties
throughout Europe, in particular Germany.
“We should not underestimate this problem,”
he said. “We need to do our homework. We
need to make the case for IP – how it
generates employment and income.”
Referring to Intellectual Property and the US
Economy, a study released by the US
Department of Commerce earlier this year,
he noted the need for similar research in
Europe that could demonstrate the link
between IP and economic health.
Commending the US report, Campinos
revealed that OHIM would be working in
conjunction with the European Patent Office
(EPO) to produce a European counterpart by
the beginning of 2014. “We want to publish a
study evidencing the contribution that IPintensive industries make in terms of
economic growth and employment,” he said.
“We have to start with the positive. Instead
of just saying to our children, ‘You shouldn’t
illegally download,’ we should start with the

positive and tell them what IP actually
contributes to society.”
David Kappos, director of the USPTO,
felt that antipathy towards intellectual
property is largely the result of a negative,
short-sighted viewpoint that overlooks the
need for continued investment in R&D.
“When people benefit from using the latest
medical treatment or enjoy a new work of
art, many of them are thinking in the short
rather than the long term,” he elaborated.
“They’re not thinking, ‘What about the next
ground-breaking treatment? What about the
next piece of art?’”
In today’s consumer-driven economy,
the need to get products to market as
quickly as possible is often incompatible
with the timescales and money required for
intensive R&D. “We need to explain the
long-term view and put it into context,”
Kappos continued. “For example, we’re not
going to stop people in China and India
having two cars per household some day.
But technological innovation will help us
solve the environmental problems that come
with that. And it can help us solve the
issues of water purification, access to food
and so on that the world is facing. That’s
why the IP system is crucial.”
At a plenary session on 26th June
entitled “The IP route to recovery”, Ron
Zink, Microsoft’s chief operating officer for
European Affairs, highlighted the potential
for intellectual property to pave the way
towards global economic growth. Despite
all the buzz surrounding high-rolling
transactions and the ongoing patent
investment frenzy, Zink cautioned that
everything could be lost if IP owners are not
prepared to address certain issues.
“If the IP system is to work, it has to work
for everyone, not just big companies,” he
said. Educating the public about the realities
of IP, and demonstrating its benefits,
presents an absolutely critical test for the IP
community.

continuing demand for strong patents,
something that Kasim Alfalahi agreed
with. He divided portfolios being offered
for sale into two groups: those which he
described as anchor or foundational; and
those which are peripheral. The former, he
stated, will be worth ever-greater amounts.
IP’s time has come
When investment banks and shareholders
ask questions, senior executives need to
have answers. And the more that executives
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Action plan
This year’s IP Business Congress underlined
some fundamental shifts in the IP world.
These are a few of the main takeaways for
IP owners and investors as we enter this
exciting new phase:
• Whether the IP world has actually
reached a tipping point might still be
disputed by some, but it is clear that
corporate perception of intellectual
property and its value creation potential
is transforming. Slowly but surely, IP is
being considered as an actual asset
class – not just by the people who create
and own it, but also by the investment
community at large.
• There are many ways in which IP can be
monetised other than selling or
licensing. Value can be realised through
corporate restructurings, asset
divestitures and a whole host of other
strategies that can add to the bottom
line. By using business initiative, IP
owners and prospective investors in IP
can come up with new and innovative
methods to create value.
• In some form or another, non-practising
entities (NPEs) are here to stay. They

A

•

play a key role in the increasingly liquid
IP asset marketplace, acting as holding
and clearing mechanisms. While
operating companies and small and
medium-sized enterprises (SMEs) are
increasingly utilising NPEs for their own
ends, they are also displaying some of
the traits of NPE-like behaviour
themselves as they seek to implement
strategies to get the most out of their IP.
Intellectual property and its economic
value now feature in the mainstream
press more often than ever before; but
scepticism of the IP system and anti-IP
rhetoric are also becoming more
commonplace. While boardrooms and
investors could still benefit from greater
awareness and understanding of IP, the
wider public also requires education on
the socio-economic benefits that IP can
and does bring to everyday lives. The
business world is beginning to realise
the full potential of intellectual property;
it would be a shame if its value were
weakened by sensationalism,
misinformation and political
manoeuvring.

look at intellectual property, the more they
will see what it can do for them – with all
the implications that has for strategic
decision making. This, in turn, will mean a
much higher profile for corporate IP
managers. As a number of IPBC delegates
observed, they are going to have to learn to
express themselves in the language of
business much more effectively than they
do at the moment.
Over and above this, what we can also
expect during the coming years is for IP
transactions to become more
institutionalised. Descoteaux told delegates
that there will be greater liquidity and
transparency, as well as better preacquisition discovery. What’s more, as
intellectual property moves into the
mainstream, it is difficult to envisage CFOs
and big investors tolerating a situation in
which valuation remains so haphazard, with
so many IP assets not appearing on the
books. Thus, we should probably look out
for developments on that front too.
And, of course, right now when people
say intellectual property what they actually
mean is patents. But perhaps that will not
always be the case. As those who work in
financial institutions learn more about the
asset class and other types of intellectual
www.iam-magazine.com

property, as well as intellectual assets more
generally, who is to say that they will not
start developing new ways to monetise
these too? Someone may, for example, come
up with a credible method to capture,
bundle and package trade secrets and knowhow in a form that will allow them to be
transacted efficiently. Almost all IP
monetisation of any kind – as well as most
value creation generally – is predicated on
quality. This may well be the one lesson that
managements learn most quickly.
Quality was certainly a word that was
widely used in Cascais.
One thing, though, is absolutely certain.
The IP market is not going to go away now.
People will not suddenly decide that,
actually, intellectual property is not
important after all; they can’t do that,
because it is. With their close association
with the likes of innovation, content and
brands, IP rights and related assets underpin
the 21st century economy and the
businesses that operate within it. Over the
last year, investors, shareholders and
publicly quoted company boards have begun
to understand that. Further down the line,
this will feed through to the business
schools, which will always make sure that
they teach what is happening in the world
their fee-paying students want to work in.
And, in time, the message will filter down
to smaller entities too.
It is clear that there is a diverse array of
opinions on the current status of
intellectual property. But despite this, it was
easy to detect one consistent thread in
discourse at the IPBC 2012: a sea change is
happening. Crucial to that transformation is
the investment community, which has sat
up and taken notice of the value potential of
intellectual property. Now more than ever, it
is imperative for IP professionals and the Csuite to put IP strategy at the heart of
business. “Patents are probably among the
least understandable assets there are,” said
Veschi. “But senior executives can no longer
ignore them.” As we enter year 2 AN, the
tide has turned.
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