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War games

Apple v Android –
the struggle for IP
supremacy in the
mobile market
Skirmishes in the mobile telephony
IP wars are being fought across
the world. But if Apple’s goal is
permanently to exclude Android
products from key markets, the
company is doomed to failure
By Mark A Summerfield
“Shall we play a game?”
In the 1983 film War Games a teenage
computer whiz – played by a young
Matthew Broderick – inadvertently sets the
world on a path to Armageddon when he
hacks into a top-secret military
supercomputer and challenges it to a game
of “Global Thermonuclear War”. Fortunately,
the computer – named “Joshua” by its
creator – is equipped with cutting-edge
artificial intelligence, programmed to
develop improved battle strategy by
repeated simulation. When directed to play
tic-tac-toe against itself, Joshua discovers
that the game cannot be won by either
player and, by extending the principle to the
nuclear war scenarios that it has devised,
learns the concepts of futility and mutually
assured destruction (MAD). Disaster is
averted and the world returns to the status
quo of the Cold War standoff.
In the year that War Games was released,
Steve Jobs turned 28. He had already
become a multi-millionaire at the age of 25,
when Apple Computer Inc (as it then was)
went public in December 1980 on the back
of having effectively launched the personal
computer revolution with the Apple II. Also
in January 1983, Apple launched the Lisa –
featuring a graphical user interface (GUI)
based on a desktop metaphor – and though
this machine would have limited
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commercial success, due to its high price
tag, Jobs was already leading the team at
Apple which was working on something
called the Macintosh project. Of course, the
resulting product would go on, once again,
to revolutionise the way that humans
interacted with computers.
So it would be understandable that Jobs
might not have had much time for the
movies that year. As a child of the Cold
War, who grew up in the 1960s and 1970s
and was strongly influenced by Zen
Buddhism (he went on a spiritual journey to
India in 1974), it seems likely that Jobs
would have found that some of the themes
of War Games resonated strongly with him.
But by all accounts he had a complex
personality, and he would probably have
seen no irony or contradiction in his angry
pronouncement to his biographer, Walter
Isaacson, in 2010 that he was willing to “go
thermonuclear war” on Google’s Android
operating system, and “to spend every
penny of Apple’s $40 billion in the bank”,
if necessary.
Opening moves
When Jobs uttered those words Apple had
not, in fact, directly attacked Google. Nor
has it done so to this day. Instead, that role
has fallen to Oracle America Inc, which is
using claims of copyright infringement,
along with various patents relating to the
Java platform which it acquired in its
January 2010 purchase of Sun Microsystems
Inc, in a US lawsuit against Google, filed in
August 2010. Apple’s first strike against
Android consisted of two complaints, filed
in March 2010 in the US District Court for
the District of Delaware and with the US
International Trade Commission (ITC),
alleging infringement of 20 Apple patents
relating to the iPhone’s user interface,
underlying architecture and hardware by
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Taiwanese smartphone manufacturer
HTC Corporation.
Since then, the face-off between Apple
and its best-performing Android-based
competitors has escalated. In October 2010
Motorola Mobility Inc pre-emptively struck
at Apple, using 18 of its US patents, in three
different venues, followed closely by an
attack on the validity and relevance of 12
Apple patents in a fourth venue. Apple
initially fought back with six of its own
patents, none of which was among the 12
under attack by Motorola. By December
2010 the dispute had coalesced into
litigation over infringement and validity of
24 Apple patents, and 18 Motorola patents,
across the ITC and the US District Courts
of Delaware, the Western District of
Wisconsin and the Southern District
of Florida.
Frenemies
Meanwhile, behind the scenes, Apple had
been in negotiations with a company with
which it has a far more complex
relationship. When Apple wanted more
control over the characteristics of the
processors used in its mobile devices,
including the iPad and subsequent iPhone
models, it abandoned plans to base a tablet
computer on Intel’s Atom chip and instead
acquired a 150-person microprocessor
design firm to develop a custom system-ona-chip integrating an ARM processor core,
graphics, operating system and memory
controller, which it called the A4. And it
chose Korea’s Samsung Electronics Co Ltd
– the world’s largest semiconductor
manufacturer – to produce the chip. Every
new iPhone and iPad now sold contains
either an A4 or the newer dual-core A5
processor manufactured for Apple by
Samsung. While recent reports suggest that
Apple may have reduced its dependence on
Samsung memory chips and be seeking
alternative suppliers for its processors, it is
unlikely that other manufacturers will be
able to meet Apple’s volume requirements
for the foreseeable future.
While Samsung was therefore one of
Apple’s largest and most important
suppliers, it had also become a serious
competitor in the mobile devices market.
Along with some of HTC’s Android-based
smartphones, Samsung’s Galaxy S handset
was being favourably compared to the
iPhone, while the Galaxy Tab 10.1 tablet
computer was generating buzz even before
release with its technical specifications – a
10-inch widescreen-format display, dualcore processor, with decent performance
and battery life from its implementation of
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the latest tablet-specific Honeycomb
variant of the Android operating system.
Moreover, without a cover the device is
both lighter and thinner than the iPad 2.
Some information regarding
negotiations between Apple and Samsung,
which commenced in the latter half of 2010,
has emerged through recent court hearings,
although many details of commercial
dealings have been discussed only in closed
courtrooms and corresponding portions of
published judgments have been redacted.
What is known is that, in view of the
companies’ relationship, Apple was at least
willing to discuss possible patent licences
with Samsung, but that this would most
likely be limited to “lower level patents”.
Apple, it seems, was standing by its claims
that Samsung was “slavishly copying” its
products, and was determined that it would
not tolerate this.
On 15th April 2011, Apple filed suit
against Samsung in the US District Court
for the Northern District of California,
alleging infringement of various utility and
design patents, trade dress and trademarks
by a range of products, including various
Samsung smartphones and the Galaxy Tab
tablet. This was rapidly followed by lawsuits
in Germany, the Netherlands and Australia.
Indeed, by mid-August 2011 Apple and
Samsung were additionally engaged in IP
litigation in the United Kingdom, France,
Italy, Japan and South Korea. Further, Apple
had some early successes, with injunctions
being granted in Germany, the Netherlands
and Australia, leaving Samsung looking very
much like it had been caught off-guard and
forced onto the back foot by the timing and
intensity of Apple’s assault.
Background – the struggle for control
of the desktop
Apple is no stranger to litigation over IP
rights – or to accusations of copying. In
1982 Apple filed a copyright complaint
against Franklin Computer Corp, alleging
that Franklin’s ACE 100 personal computer
included unauthorised copies of the Apple
II operating system and ROM. In those days
the reach of copyright law in relation to
computer software was unclear and it was
only on appeal that Apple was vindicated,
with the Court of Appeals for the Third
Circuit ruling that executable object code,
as well as human-readable source code, was
protected by US copyright law.
More famously, in 1988 Apple sued
Microsoft and Hewlett-Packard, alleging that
Microsoft Windows and HP’s NewWave
software violated Apple copyrights in the
Macintosh user interface. As would later be
www.iam-magazine.com
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Apple CEO Tim Cook addresses employees
at a celebration of Steve Jobs' life held at
the company’s HQ in Cupertino last October

Copyright © 2011 Apple Inc.

the case with Samsung, Microsoft was a
company with which Apple had a complex
relationship. Microsoft had been the first
third-party applications developer for the
Macintosh, with its Word and Excel products,
which had not only helped to make Apple a
pioneer in desktop publishing, but also
launched Microsoft into the applications
software business. Apple had licensed aspects
of the Macintosh GUI to Microsoft for use in
its Windows 1.0 software in exchange for an
additional two years’ exclusivity of Excel on
the Apple platform. But – in a pre-echo of
negotiations with Samsung 25 years later –
the licence did not cover some of the features,
such as overlapping windows, which gave
Apple’s interface an aesthetic edge over other
window-based interfaces, including the Xerox
PARC Alto GUI, which had notoriously
inspired Apple. So when this, and other,
unlicensed features appeared in Windows 2.0,
Apple filed suit against Microsoft.
By 1997 Apple had lost the "look and
feel" copyright case. However, significant
tension with Microsoft remained, with
various disputes and potential new litigation
lingering. Apple was in disarray regarding the
direction of its operating system development
and Microsoft was refusing to give a
commitment to the development of Word and
Excel for the uncertain future MacOS
platform. At the same time, the US Justice
Department was threatening antitrust action
www.iam-magazine.com

against Microsoft, with the potential to force
a breakup of the company into a number of
smaller divisions with reduced market power.
This situation had come about entirely during
the period of Jobs’ enforced exile from Apple.
The original licensing deal and lawsuit were
conducted on the watch of then-CEO John
Sculley, and relations with Microsoft
deteriorated still further under successors
Michael Spindler and Gil Amelio.
The complexity of Apple’s relationship
with Microsoft was paralleled over the years
by that of the companies’ protagonists,
Steve Jobs and Bill Gates. Despite intense
rivalry, and almost diametrically opposed
philosophies of life and business, the two
men always shared a grudging respect for
one another. So when Steve Jobs returned to
Apple and Amelio was ousted in 1997, one
of Jobs’ first phone calls was to Gates.
Almost immediately they were able to find
common ground – Apple had got Microsoft
into the applications software business and
the Microsoft developers still liked working
on the Mac platform. While Jobs
maintained that Microsoft was infringing
on various Apple patents and other IP
rights, each agreed that the dispute had
become unproductive and potentially
damaging to both companies. Jobs proposed
to simplify the terms of a settlement to just
two requirements: a commitment from
Microsoft to continue developing software
Intellectual Asset Management March/April 2012 37
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for the Macintosh and an investment that
would ensure that Microsoft had an ongoing
stake in Apple’s success. The final deal –
reached in just a few weeks, after years of
intractable antagonism – saw Microsoft
agree to continue development of Office for
the Mac and to invest US$150 million in
exchange for non-voting shares in Apple,
while Apple would ship its MacOS with
Internet Explorer as the default browser.
Ideological differences – closed v open
Among the differences distinguishing Jobs’
approach to product design from that of
Gates was a fundamental opposition
between closed and open systems. While
advocates of the free and open source
software (FOSS) movement would no doubt
take issue with the assertion that
Microsoft’s Windows is an open platform,
in all relevant senses it is, and certainly by
comparison with Apple’s platforms. The
difference between Microsoft’s brand of
openness and that of open source software
is principally price. Licences have always
been broadly available to anybody wishing
to run Microsoft operating systems and
willing to pay the asking price. Microsoft
has even licensed source code to various
parties (eg, Citrix Systems Inc) in
appropriate circumstances. As a result,
Windows is even more ubiquitous than its
dominance of the desktop market would
indicate. It powers over one-third of all
servers and Windows variants can also be
found in a wide range of embedded systems
applications, from test and measurement
equipment to automatic teller machines and
point-of-sale systems, from display signage
to in-vehicle automotive systems. Certainly,
Windows is not free – either as in free beer
or as in free speech – but by any measure it
is a platform open to all comers on largely
non-discriminatory terms.
This is in stark contrast to the Apple
philosophy. Jobs always favoured closed
systems in which everything was vertically
integrated and completely within Apple’s
control. In the early days, this meant having
control over both the hardware architecture
and the software. In the current
environment, Apple controls everything –
the silicon (ie, the A-series processors), the
device hardware (iMacs, iPods, iPhones and
iPads), the operating systems (MacOS and
iOS), the user interface (eg, the iPhone and
iPad touch-screens and home pages), the
content (eg, through iTunes), the network
storage and computing platform (iCloud),
and even the third-party applications
permitted onto its mobile devices (most
notoriously, its refusal to allow Adobe’s
38 Intellectual Asset Management March/April 2012

Flash to run on the iPhone or iPad).
The one time Apple deviated from its
closed approach, when first Spindler and
then Amelio allowed the Macintosh
operating system to be licensed to clone
manufacturers, it proved to be a disastrous
strategy. Apple made only US$80 in licence
fees from each Macintosh clone that was
sold, but the clones were cannibalising
Apple’s own computer sales, on which it
made up to US$500 on each purchase.
Of course, things might have been
different if Apple had licensed the
Macintosh software to other hardware
manufacturers from the outset. But unlike
Gates with Microsoft, Jobs never saw Apple
as a software company. All he ever wanted
to do was to create “great products”. While
the IBM PC architecture enabled users to
get inside the box and add new hardware
interfaces – creating a whole new market
for third-party hardware devices – Jobs was
so strongly opposed to allowing anybody to
tamper with the Macintosh’s innards and
interfere with Apple’s total control that he
insisted on using unique screws which
required a special tool and could not be
removed with a regular screwdriver. The
Macintosh was not made for hobbyists or
hackers, it was made for ordinary
consumers; and Jobs wanted to ensure that
Apple provided a consistent, controlled,
non-threatening and satisfying end-user
experience. With Jobs’ triumphant return
to Apple in 1997, the focus of the company
went back to creating a small number of
great, vertically integrated products
with simple and friendly interfaces for
the masses.
There can be no question that the open
model won the battle for supremacy on the
desktop – the most generous estimates give
Macintosh products little more than 5% of
the global market. However, this was
certainly not because the products of the
open model provided a better user
experience. Almost every complaint levelled
at the so-called Wintel PC platform –
complexity, bloatedness, instability,
inconsistency – has its origin in support for
open interfaces. Complexity is a
consequence of supporting the flexibility
required for a huge and unpredictable range
of hardware platforms and uses. Each new
version of Windows has had to maintain
compatibility with countless thousands of
legacy applications and systems. And
– lacking control over third-party hardware
and software, or the infinite variety of
system configurations that users can create
– there is no way for Microsoft to guarantee
that any particular system will be stable,
www.iam-magazine.com
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Bill Gates
“I’d give a lot to have Steve’s taste”
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reliable or useable.
Apple’s closed platform has allowed it to
keep its products simple, stable and elegant,
and many of its customers love it for this.
The battle for hearts and minds
Apple’s current IP litigation strategy is not
just about the alleged infringement of Apple’s
IP rights by a few competing products. It is a
fundamental battle which could determine
whether the closed or open models will
dominate the market for mobile devices. In
one corner is Apple, with its vertically
integrated model – the iPhone, the iPad, the
iTunes store, the Apple Apps Store and
iCloud. In the opposing corner is Google with
its open Android platform, available to any
device manufacturer that wishes to use it.
What Apple apparently learned from its
experience on the desktop was not that
open is superior to closed, but rather that a
different strategy would be required to keep
the open competitors at bay. Considering
the history, and his infamous volatility, it is
understandable that Jobs’ widely reported
“thermonuclear war” rant to biographer
Isaacson was directed at Google – who
“wholesale ripped us off” – and Android –
a “stolen product” – which he saw as the
equivalents of Microsoft and Windows in
the current era. However, Apple’s lawsuit
at the time was against HTC, not
Google. Subsequent suits related to
www.iam-magazine.com

Android-based devices produced by
Motorola, and then Samsung.
Samsung and HTC also market devices
based on Microsoft’s Windows Phone OS, yet
these devices have not been targeted by
Apple. Indeed Microsoft, for its part, has
recently taken a different path in relation to
its IP assets. It employed Marshall Phelps as
corporate vice president for IP policy and
strategy. Phelps had famously spent 28 years
at IBM, where he was responsible for
convincing the company’s management that
its IP portfolio was an asset that should be
valued and licensed appropriately, rather than
merely being traded on a like-for-like basis.
During his time at Microsoft, Phelps
transformed the company from its fortress
approach to IP into an organisation which had
entered into over 500 technology agreements
with partners and competitors. It has been
reported that, after finalising patent licence
agreements with HTC and others, Microsoft
now generates more income from the sale of
Android-based devices than it does from its
own Windows Phone OS.
Microsoft, it seems, is no longer a
frontrunner in the battle for hearts and
minds of consumers. No doubt it considers
its Windows Phone to be a great competitive
product, but it is also deploying its sizeable
IP portfolio to ensure that whatever device
and OS the consumer chooses, Microsoft
receives its share of the rewards for the
Intellectual Asset Management March/April 2012 39
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Figure 1. Patent portfolios in the mobile technology space. Each bar represents the
number of distinct families of patents and applications held by the respective proprietors,
as identified in a search based on relevant classes of the International Patent
Classification system in combination with keywords such as cell, mobile, handset, phone,
tablet, touch screen, touch pad, handheld, portable, telecomm, device, terminal, and
combinations and variations of these terms. In total, 58,060 families were identified in the
names of the selected proprietors
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innovations it has contributed to the sector.
In other words, Microsoft is moving towards
an open innovation model – even recently
submitting code to long-term foe, the open
source Samba Project – while Apple, true to
form, remains steadfastly closed.
Apple’s IP deployment
Apple’s lawsuits against the alleged “slavish
copying” of its products are based on
various patents, registered designs (design
patents in the United States) and claims of
trade dress infringement, or unfair
competition, in combinations that vary in
different jurisdictions.
Apple’s competition and trade dress
claims appear, on their face, to be of dubious
merit. If it were dealing with manufacturers of
counterfeit products – and such things do
exist in some parts of the world – then
Apple’s assertions that the accused products
are designed to fool consumers into making
purchases in the mistaken belief that they are
buying Apple products might be more
convincing. But it requires positing an
extremely unsophisticated consumer to
conclude that a purchase of such substantial
value could be completed without awareness
of the origin of the product. All of the relevant
devices are quite clearly branded, and
companies such as Motorola, Samsung and
HTC have absolutely no interest in trading
off Apple’s brand or reputation at the expense
of their own.
Of course, there is no question that
40 Intellectual Asset Management March/April 2012
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various competitors have intentionally
imitated certain design and functional
features of Apple’s products on the basis that
they are particularly useful, effective and/or
attractive to consumers. However, in the
absence of some protectable and enforceable
IP right, such imitation is part and parcel of
free competition. As Jobs is reported to have
said: “Picasso had a saying – ‘Good artists
copy, great artists steal’ – and [Apple has]
always been shameless about stealing great
ideas.” For Jobs, perhaps ‘stealing’ was
justifiable in the service of great art, but not
in the production of what – to him, at least
– were inferior imitations. He was not
entirely unjustified in his confidence in his
judgements. As even Bill Gates had to admit
during one public appearance: “I’d give a lot
to have Steve’s taste.”
With regard to the design-based claims,
Apple has already achieved some success in
Europe, with a German court having issued a
preliminary injunction against Samsung’s
Galaxy Tab 10.1 on the basis of a registered
Community design relating to the appearance
of the iPad 2. However, the validity of the
design registration has yet to be established,
and in the meantime Samsung has bypassed
the injunction by making a few tweaks to the
exterior design of its product.
The very purity and simplicity of Apple’s
designs, which make them so appealing to
consumers, may be a weakness when it
comes to obtaining and enforcing associated
IP rights. The characteristic features of the
www.iam-magazine.com
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Figure 2. Themescape map constructed from the patent families in the set of Figure 1. Patent families are clustered according to
similarity of subject matter, with denser conglomerations represented as peaks in the contour map. Broadly speaking, moving from north
to south, and east to west, corresponds with a transition from principally software-based systems and applications to low-level hardware
and communications components, via interfaces between software, hardware and users. The island to the northeast of the chart is
occupied by documents relating to software systems, principally applications (including development and installation environments),
client-side software and some web services. The peninsula jutting out from the main land mass towards the island comprises search and
media content services. The northern region represents user interface technologies, including touch-screen and display systems. In the
northwest there are clusters relating to handset hardware and antennas. The central regions largely represent mobile services. The
southern, south western and western regions are primarily occupied by documents relating to low-level hardware and processing,
including base station and mobile components, communications protocols, and signal processing

design of the iPad 2, for example, are its slim
profile and sleek, round-cornered rectangular
design. Such functional minimalism does not
make for strong, or broad, design protection.
The scope for differences from the prior art
(including, in some of Samsung’s defences,
fictional designs appearing in the film 2001:
A Space Odyssey and television series Star
Trek: The Next Generation), and for
competitors to innovate distinctive yet
equally functional designs are limited. And
unfortunately for Apple, designs law protects
only what is visually perceptible, not the
emotions that a product might elicit.
Apple’s strongest assets in its IP
litigation will therefore most likely prove to
be its patents. There is no question that
Apple holds some potentially significant
patents, particularly in the areas of touchscreen technology and user interfaces. Two
www.iam-magazine.com

of these patents effectively delayed the
launch of Samsung’s Galaxy Tab 10.1 in
Australia for four months in 2011. However,
Apple’s patents will need to be of great
strategic significance if they are to overcome
the superior numbers of its competitors’
portfolios. A search for patents relating to
mobile device technologies and software,
based on relevant international
classification codes and keywords,
identified 1,941 distinct patent families
owned by Apple. This number will be
augmented in some manner by Apple’s
share in the 3,424 families owned by Nortel
and acquired in June 2011 by the Rockstar
Bidco consortium (Apple, Microsoft,
Research In Motion, EMC, Ericsson and
Sony). However, it is still far short of the
8,887 patent families held by Microsoft, the
9,582 held by Motorola Mobility (to be
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Figure 3. Overlay of Microsoft (yellow circles) and Samsung (red circles) portfolios on the themescape map of Figure 2. The topography
highlights the historically complementary interests of Microsoft – which, as a software company, dominates the northeast region of the
map – and Samsung, whose portfolio is strongest in the southern and western regions

acquired by Google) or the massive 31,524
held by Samsung (Figure 1).
Patent landscape mapping reveals the
strengths and weaknesses of each company’s
portfolio (Figure 2). The starkest contrast is
between Microsoft and Samsung, which
dominate completely different regions of the
landscape, reflecting their strengths in
software and hardware respectively (Figure 3).
Google’s acquisition of Motorola Mobility
will give its portfolio
a profile that is very similar to Samsung’s,
albeit on a smaller scale (Figure 4). While
Apple’s portfolio is smaller, it has significant
concentrations of patents in the critical
region between the Microsoft-dominated
software zone and the hardware zones which
are heavily populated by Samsung, Motorola
and Nortel (Figure 5). The strength of Apple’s
portfolio appears to lie in areas that are
essential to the user experience, including
touch-screen and display technologies, image
and audio processing, and user interaction –
literally, as well as in the virtual geography of
the map, at the interface between software
42 Intellectual Asset Management March/April 2012

and hardware. This is certainly an area in
which Apple has contributed significant
innovation and may well represent a strategic
sweet spot in the mobile
device space.
Open standards and IP strategy
Samsung’s patent portfolio is by far the
largest in the mobile communications space.
It is common wisdom now that one
justification for building a portfolio is to
provide a strategic defence against
infringement suits brought by competitors
– the MAD theory of patent stockpiling.
However, the ongoing litigation with Apple
is revealing a strategic weakness of
Samsung’s portfolio, in the form of the
company’s involvement in the setting of
industry standards for mobile
communications protocols and technology.
Samsung has been extensively involved
with the 3rd Generation Partnership Project
(3GPP), which is responsible for
maintaining and developing standards for
mobile communications from GSM
www.iam-magazine.com
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Figure 4. Overlay of Motorola Mobility portfolio on the themescape map of Figure 2. Google’s acquisition of the company, along with its
patent portfolio, will give it a similar patent profile (although smaller in number) to Samsung. Indeed, relative to the size of its portfolio,
Motorola Mobility appears to have a greater density of documents than Samsung in the critical software and interface areas of the map
in the central and northeastern regions

onwards. Over time, it has developed and
contributed many technical solutions to the
various challenges and problems
encountered in the implementation of
workable, robust and widely supported
standards. The R&D effort involved in
making such contributions is not
insubstantial, but also not without reward.
Contributors to 3GPP standards are not
prohibited from obtaining patents
protecting adopted technologies. However,
they are required to undertake that they will
make licences available to all comers on fair,
reasonable and non-discriminatory
(FRAND) terms. The patents cannot be used
to exclude competitors from the market or
to price them out of it. Anybody willing to
pay the going rate must be granted a licence.
This is a double-edged sword. While having
patented technology adopted into a
standard provides a guaranteed royalty
stream, it also effectively prevents the
patents from being selectively enforced to
obtain injunctions against competitors. The
alternative – of keeping the technology as
www.iam-magazine.com

part of a closed, propriety solution – is not
viable in a market dependent on open
standards for interoperability.
In this context, it is arguable that Apple is
not playing by the rules. Its products build on
the mobile communications standards in
which others – including Samsung – have
invested huge amounts of money and effort.
Indeed, without the broadband wireless
systems which make so many applications
possible and compelling, there would be no
market for devices such as the iPhone and
iPad. Yet Apple has not itself contributed to
the standards. And to a large extent, they are
implemented within Apple’s devices by
baseband processor chips made by companies
such as Qualcomm and Infineon. By
segregating its closed ecosystem from the
open standards, Apple may have effectively
inoculated itself against liability for
infringement of standards-related patents,
although this remains to be tested in court.
Certainly, Samsung has thus far had little
success in asserting its standards-related
patents against Apple, either defensively or
Intellectual Asset Management March/April 2012 43
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Figure 5. Overlay of Apple portfolio in the themescape map of Figure 2. The greatest strengths of Apple’s patent portfolio clearly lie in the
regions corresponding with user interfaces, displays and touch screens. The two Apple patents which briefly resulted in the award of an
interlocutory injunction in Australia are both located near the summit of the northern peak labelled “Touch Screen Interaction & Display”.
However, Apple does not have this area of innovation to itself – as the preceding charts show, Microsoft, Samsung and Motorola Mobility
all also have closely related patents and/or applications

offensively. It faces many issues in doing so,
including whether it has attempted to
negotiate in good faith with Apple regarding
FRAND terms; whether Apple requires a
separate licence in the case that its baseband
processor suppliers are licensed (which also
raises potential issues of international
exhaustion of patent rights); and how the
terms of Samsung’s FRAND agreement
– executed under French law – can be
applied in other countries. There are factual
and legal issues in all of this which will not
be straightforward for the courts to resolve.
While some commentators have
expressed a view that Samsung is acting in
bad faith by even attempting to assert its
standards-related patents, it is not apparent
that it has any real alternative. The
complexity and uncertainty of the scope
and reach of FRAND terms work
strategically in Samsung’s favour since –
accounting for appeals – these issues are
unlikely to be finally decided in the near
future, increasing the likelihood of an
44 Intellectual Asset Management March/April 2012

alternative resolution of the global dispute
with Apple in the meantime.
IP and market value
Forbes recently reported that for the first time,
Apple had become the world’s most valuable
company, measured by market capitalisation.
However, in October 2011 Apple reported
quarterly earnings of US$6.62 billion, while
the word’s second most valuable company,
Exxon Mobil, reported a US$10.3 billion profit
for the same period. So Apple’s number one
spot cannot be attributed solely to earnings.
Nor can it be attributed to R&D spend, with
its total investment in R&D over the four
years to December 2010 being US$4.6 billion,
compared with Microsoft’s spend of US$31
billion over the same period. And, as the
landscape maps clearly show, Apple’s patent
portfolio is dwarfed by those of a number of
its major competitors. Even supposing that
Apple’s R&D effort, and its patent portfolio,
are focused only upon the most strategically
significant areas of innovation, it does not
www.iam-magazine.com
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Action plan
Technology companies weighing up the relative
merits of open versus closed innovation
strategies need to bear in mind that both
approaches have potential benefits and
drawbacks, and to think through the long-term
implications of decisions. The following are just
some of the factors to consider:
• A closed approach may allow greater
control over the design, implementation
and end-user experience of a product or
service. Closed interfaces and proprietary
formats can be used to exclude or control
competitors, and prevent them from
developing direct relationships with the
end customers.
• However, not all users appreciate the
benefits of a vertically integrated, closed
service offering. While Apple has tapped
into a significant market of customers for
whom mobile devices are appliances
which must first and foremost be simple
and intuitive to use, it also has its fair share
of detractors who object to restrictions on
the extent to which they can customise a
device or service to suit their personal
requirements.
• Open innovation strategies may enable
faster development cycles by accessing
and reusing existing technologies, and
provide additional paths to monetisation of

•

•

the company’s own IP assets. This may
involve in and out-licensing agreements
with companies which might normally be
considered as competitors.
Participation in committees tasked with
developing industry standards provides an
opportunity to access details of future
technologies before they reach the market
and, by developing and contributing
innovative technologies, an opportunity to
influence the directions taken by a
standard, and to secure a guaranteed
royalty stream from patented contributions.
However, the strategic value of a
standards-related patent as an offensive
or defensive tool against competitors may
be compromised.
While Apple’s long-term commitment to
developing a closed platform has paid off –
at least for the present – in its becoming
one of the most valuable companies in the
world, it should not be forgotten that
history is largely the story of the winners.
Many other proprietary solutions have
disappeared without trace during Apple’s
lifetime, and on more than one occasion
Apple nearly suffered a similar fate. For
most companies, a lower-risk strategy
will involve a mix of open and closed
innovation strategies.

have this space to itself.
Apple’s greatest intangible assets – and
the source of its huge market value – are
more likely its brand and its customer base.
In the WPP 2011 BRANDZ Top 100 survey,
conducted by Millward Brown Optimor,
Apple ranked first, with an 84% year-onyear growth in brand value to US$153 billion
– equivalent to nearly half its market value.
Part and parcel of Apple’s value proposition
is locking customers in to its closed
ecosystem – where all of the music, movies,
books, apps and other content ever
purchased is accessible only, or primarily, on
Apple devices. Device ownership drives
content purchases, and content ownership
drives future device purchases. The customer
experience helps to build the brand, and the
brand draws in new customers.
Ultimately, then, the ecosystem is selfsustaining – at least for as long as Apple
continues to provide its customers with a
great user experience. But what happens
right now is vital to Apple, because Android
has an ecosystem of its own – albeit one
which provides a more open and less
integrated experience. Apple’s litigation
www.iam-magazine.com

strategy will therefore pay off, even if it
achieves only short-term gains, because of
the likelihood that these will persist into the
future. It can ensure that it does not become
the largely irrelevant 5% player in the mobile
devices market, as it did on the desktop.
And Apple has at least one other trick up
its sleeve – or, more precisely, in the cloud.
The cloud-based iTunes Match service
ensures that all of the user’s music, whether
purchased through the iTunes store or
obtained from other sources, is continuously
available online on all Apple devices in a
high-quality format. Services such as this,
partly enabled by Apple’s equal access to
open formats and standards, make the
transition into the Apple ecosystem a much
more viable proposition than transition in
the other direction. And because agreements
with rights-holders wary of losing control of
digital content are made possible by the
closed nature of Apple's ecosystem,
prospects for a competing service offering
within the open Android ecosystem would
appear to be more limited.
End game
Apple cannot win a patent war predicated
on market exclusion. With the Android
source code being open, Apple might just as
well be fighting a Hydra – cut off one
device from the market and two more will
appear to replace it. Ultimately, Apple’s best
course of action will most likely be to enter
into licensing agreements with its
competitors, which will not only result in
significant revenues, but also push up the
prices (or reduce the margins) on
competitive products.
In the denouement of War Games the
computer Joshua concludes that nuclear
warfare is “a strange game. The only
winning move is not to play”. “How about,”
it suggests, “a nice game of chess?” Of
course, with evenly matched opponents,
even a game of chess can end in a stalemate.
But the path to victory, defeat or draw is
paved with many strategic plans, twists,
turns and surprises, and destruction is
certainly not mutually assured.
Jobs may have wanted to “go
thermonuclear war” on Android, but a better
metaphor for global litigation is a long,
drawn-out game of chess. And currently,
while a few pawns have been sacrificed, there
is no sign of check or mate.
Mark A Summerfield is a patent attorney
and senior associate with Watermark
Intellectual Asset Management in
Melbourne, Australia, and the author of the
Patentology Blog (blog.patentology.com.au)
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