Insight

RPX, an IPO and a question
of future direction
Although defensive patent
aggregator RPX Corporation
has been an outstanding
success since its launch in
2008, those seeking to buy
shares via its proposed IPO
may have questions before
opting to invest their cash
The story goes that the idea for
RPX Corporation was hatched in
a Chicago restaurant while John
Amster and Eran Zur were
dining together after having
attended an Ocean Tomo IP
auction that had taken place in
the city earlier that day. It was
October 2007 and Amster, now
RPX’s CEO, had been in town to
do some bidding on behalf of
Intellectual Ventures; while Zur,
RPX’s chairman, was there as a
representative of the Lemelson
Medical, Education & Research
Foundation, where he headed up
the licensing operation.
If the story is right, then it
took less than a year to get from
the dinner table to launch. By
September 2008 RPX was open
for business as a defensive
patent aggregation firm, having
secured backing from Kleiner
Perkins Caufield & Byers and
Charles River Ventures. It then
set about attracting clients.
Among the first were IBM and
Cisco, and by the end of March
2009 there were 11 companies
on the roster. These included
Seiko-Epson, Panasonic,
Philips, LG Electronics,
Samsung and TiVo.
Simple proposition
All RPX’s clients were attracted
by its very simple proposition:
the firm uses the subscription
fees it generates to buy patents
that might otherwise have been
used by non-practising entities
(NPEs) in assertions against
RPX members. For an annual

sum that can be as low as
US$60,000 or as high as
US$6.2 million, depending on
size, a member receives a
licence to all patents and
associated rights in the RPX
portfolio, as well as those that
were a part of it but have been
sold on. What is more, the firm
makes clear that it will never
enforce the patents in its
portfolio. In short, what RPX is
offering is an insurance policy.
It will not eliminate all NPErelated patent litigation in
which its members might be
involved, but if the firm does its
job well, it will make it less of a
threat; so that, in theory at
least, clients should end up
saving a lot more money than
the annual membership fee
they pay.
It is a concept that has very
quickly won widespread favour.
That pool of 11 clients in early
2009 has now swollen to
number over 70. Companies
with a combined market
capitalisation that runs into the
hundreds of billions of dollars
have signed up. RPX is itself
generating a great deal of cash
as a result. We know this
because the firm has told us. In
an S1 registration form filed
with the US Securities and
Exchange Commission this
January, RPX states: “Our
revenue has grown rapidly, from
$0.8 million in 2008 to $32.8
million in 2009 and $65.2
million for the nine months
ended September 30, 2010, and
we attained profitability in
2009, our first full fiscal year of
operations. Our net income
increased from a net loss of $5.2
million in 2008 to net income
of $1.9 million in 2009 and
$10.0 million for the nine
months ended September 30,
2010.” By any standard, that is
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quite a performance from a
start-up which is less than
three years old.
Level of interest
Form S1 is filed in the US as a
prelude to an IPO. Sometime this
year, it seems, RPX is to sell up
to US$100 million worth of its
shares in a move that will be
underwritten by a group of
institutions including Goldman
Sachs and Barclays Capital. The
buzz the IPO generates, and the
extent to which the shares are
taken up, will reveal a lot about
the way in which mainstream
investors view the IP
marketplace. So the big question,
not just for RPX’s founders,
senior officers and backers, but
also for many other operators in
the IP industry, is what level of
interest will there be?
On the face of it, a
business that has grown as
quickly and as successfully as
RPX has done should not have
too much of a problem in
finding people to buy its stock.
But things are never as simple
as that. Although RPX has been
a huge success up to now, the
issue is whether its current
business model will allow it to
continue to be as successful
into the future.
RPX’s S1 registration states:
“Upon initial subscription, to
the extent that we are
contractually able, clients
receive a term license for the
period of their membership to,
and a release from all prior
damages associated with, patent
assets in our portfolio. Clients
also receive a limited right to
purchase certain of our patent
assets for defensive purposes in
the event of a patent
infringement suit brought
against a client by a third party.
In addition, clients receive term

licenses to substantially all of
the patent assets we acquire
during the period of their
membership. Our subscription
agreements also include a
vesting provision that converts
a client’s term licenses into
perpetual licenses if the
company remains an RPX client
after the specified vesting
period and thereafter, on a
rolling basis.”
In effect, what this means is
that in order to retain clients
after the vesting period, the
firm needs to keep on acquiring
patents. It also needs to do this
so that it can attract new
clients. The S1 states that from
the time it began operating up
until 31st December 2010, RPX
had spent US$250 million on
acquisitions. By contrast, it had
generated revenues of slightly
under US$100 million. The
profits that the S1 reports seem
to be achieved by the way in
which the value of the patents
RPX acquires is amortised. But
the issue for investors is how
easy the firm will find it to
recoup its spending over a
longer period if it has to keep
on buying patents in order to
secure membership renewals
and bring in new blood.
Money-making choice
One option is for RPX to focus
much more on selling the
patents in its portfolio.
Although the firm itself is
precluded from enforcing them,
there seems to be nothing
preventing it from letting them
go to other entities that could
use them to underpin an
aggressive monetisation
strategy. Neither does there
seem to be any reason why RPX
could not ensure that it gets a
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The inductees into the IP Hall of Fame for 2011 are announced
On 25th February the identities of
the five individuals to be inducted
into the IP Hall of Fame for 2011
were revealed. They are:
• Robert Armitage: Senior
vice president and general
counsel for Eli Lilly since
2003. A tireless campaigner
for US patent reform,
he has testified before
Congress on IP policy issues
and is a past president of
the American Intellectual
Property Law Association.
• Lynne Beresford: Recently
retired as the USPTO’s
Commissioner for
Trademarks, she significantly
reduced pendency and
improved quality during her
time at the agency. In 2008
she led the US team that
negotiated the Singapore
Trademark Law Treaty.
• Donald Chisum: Author of
Chisum on Patents, a text
first published in 1978 and
regularly updated to
incorporate changes
to US patent law and
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share of any proceeds derived
from the assertions that such
purchasers might undertake.
This privateer model has
become increasingly popular
over recent years and has been
used by a number of wellknown outfits, including
Intellectual Ventures and
Micron. But acting in this way
does have a potentially
significant downside for RPX,
as it may have an impact on the
trust levels between the firm
and its clients on which the S1
places so much emphasis. What
is more, the fact that so many
companies already have
perpetual licences to the
patents that would be sold will
inevitably restrict a buyer’s
ability to enforce and so reduce
the amount it will pay for the
rights, as well as the cut they

•

•

practice. He was professor
of law at the University of
Washington and at Santa
Clara University, and
directed the Santa Clara
Summer Institute on
International and
Comparative Intellectual
Property in Munich, Germany.
Tian Lipu: Commissioner
of China’s State Intellectual
Property Office (SIPO) since
2005, he has dramatically
increased its size, efficiency
and quality. Under his
leadership, SIPO has
become one of the world’s
leading patent issuing
authorities.
Randall Rader: Chief Judge
of the US Court of Appeals
for the Federal Circuit.
With more than 20 years
on the bench at the court,
he has handed down
a number of important
judgments. Rader has coauthored several IP-related
publications and regularly
teaches classes on IP at

might be willing to share.
The S1 also states that key
employees of the firm can
“terminate their employment
with us at any time without
penalty”. For investors this may
be another source of worry. The
RPX business model is heavily
dependent on the skills of the
people the firm employs, as the
service RPX provides cannot be
commoditised. It is the
knowledge and the contacts of
the management team at the
firm that enable the right
patents to be identified and
purchased, the client base to be
developed and the strategic
direction to be successfully
mapped; as the S1 states: “The
loss of one or more of our key
employees could seriously harm
our business.” Investors in it for
the long term will surely want
to have a level of comfort that
senior RPX management is too.
This is especially so as the
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universities and law schools
across the globe.
The nomination process to
find 2011’s inductees began in
October 2010 when the global IP
community was invited to
nominate for induction into the IP
Hall of Fame men and women
from business, politics, the law,
finance, academia and indeed
anywhere else who have played a
significant role in the creation of
today’s IP system and market
place. The nominations flooded
in and in December a final list of
over 200 nominees was sent to
the IP Hall of Fame Academy for
review. Comprising former
inductees and other selected IP
thought-leaders, it is the IP Hall
of Fame Academy which makes
the final induction decision. Each
of its members was given the
opportunity to vote for up to five
candidates from the list of
nominees. The five candidates
receiving the most votes were
chosen as the 2011’s inductees.
Established in 2006, the IP

barriers for entry for any
potential competitors are low:
for the right people with the
right connections, it is just a
matter of getting the financial
backing to start buying patents.
Great business
Yet despite the potential
downsides in the future, what
RPX has shown since 2008 is
that defensive patent
aggregation is a great business
to be in. Operating companies
in certain industries feel
vulnerable to NPE actions and
as a result they are willing to
pay decent money to reduce
their exposure to potential
litigation. And this is at a time
when more US patents are being
issued than ever before. As
things stand, not many
organisations are offering the
kind of services that RPX is
offering, so operating
companies looking to mitigate

Hall of Fame recognises
individuals that have made a
significant contribution to the
development of intellectual
property as a key business
asset. Inductees include great
inventors such as Thomas Edison,
the author Victor Hugo and
political leaders such as Thomas
Jefferson. Alongside these
historical figures are individuals
from the present, such as: Sir
Robin Jacob, until recently the
UK’s most senior patent judge;
twice commissioner of the Japan
Patent Office, Hisamitsu Arai; and
the former head of IP at
both IBM and Microsoft,
Marshall Phelps.
A full list of IP Hall of Fame
inductees and members of the
IP Hall of Fame Academy can be
found at www.iphalloffame.com.
Issue 49 of IAM will feature
extended interviews with 2011’s
inductees. A gala dinner will be
held in their honour during the
IP Business Congress in San
Francisco on the evening of
20th June.

their litigation risks have few
other options.
Anyone thinking about
getting involved with RPX via
its IPO will know how to read
the firm's accounts accurately.
What they may be far less
certain about is how the IP
marketplace is going to look in
even two or three years' time,
and how that will affect RPX’s
strategic choices. But what
investors may end up deciding
is that a business with a lot of
powerful friends in the hightech industry, and which owns
a great deal of valuable IP, is
always going to have a few
options: just as long as it has
the right people making the
right decisions at the top. And
if this is how investors do see it,
Amster and Zur are going to be
able to enjoy any number of
dinners far more opulent than
the one they shared in the
Windy City four years ago.
www.iam-magazine.com

